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Outline of Presentation

« Understanding the goals and risk
tolerance of the stakeholders

* Focus on seller/buyer/private sector
iIssues impacting the team
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Identify Key Stakeholders & Risk Tolerance

* Current owner
* Developer/redeveloper
* Lender/investor
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Primary Sources of Risk

* Regulatory liability
* Third party liability

 Impact on current & future property value
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Why Liability (Still) Matters

« Uncertainty in nature and extent of
investigation and cleanup

» Potentially high costs and delay to
investigate and clean a site
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Common Mistakes re: Liability

* The state can indemnify me.

» The seller/buyer/developer indemnified me, so | am not
liable.

— For a discussion of indemnity, see Hoyt Street
Properties, LLC v. Burlington Northern & Santa Fe
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So What if | am Liable? Sue Mel

» State entitled to recover remedial action
costs for failure to conduct cleanup
without sufficient cause

* Punitive damages (3X state’s remedial
action costs) and attorney fees
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Develop a Common Sense Strategy

» Basic understanding of cleanup liability,
sources of risk, and risk tolerance of each
participant

* Range of tools which address liability and
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The Strategy

« Understand and control risks early in the
process

— Not just contamination; local political
and regulatory landscape
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Understanding the Seller’s Strategies

 Goal 1: “As-is-where-is” sale to
maximum extent possible

— Buyer takes subject to all known and
unknown environmental liabilities
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Understanding the Seller’s Strategies

» Goal 2: Seller retains only as much
liability as can be directly attributed to
seller’s activities

— Possible through carefully structured
representations, warranties and
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Understanding the Seller’s Strategies

+ Goal 3: Limit buyer’s ability to walk away
from the deal

— Allocate costs and risks revealed and
incurred during an environmental site
assessment

4/9/2010



4/9/2010

ATERWYNNE u»

ATTORNIYS AT LAW

Goal 3, cont.

« Another approach is to phase acquisition
under an option agreement where “clean”
portions of site are sold first, leaving
contaminated portions for future
investigation and cleanup as development
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Understanding Buyer’s Strategies

» Goal 1. Buyer pays full fair market value
after taking contamination into
consideration

— Requires detailed ESA information
— Buyer usually wants seller to pay cost of
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Understanding Buyer’s Strategies

« Goal 2: Buyer wants to avoid purchasing
environmental liability

— Place all risk on seller except risks
related to operations after financial
closing
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Understanding Buyer’s Strategies

* Goal 3: Buyer limits liability through
representations and warranties in purchase
and sale contract

» Seller has no knowledge of any existing
conditions or environmental impairment not
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Summary of Key Risk Allocation Tools

* Indemnification

* Promises to take or not take specific
action

» Specific assumptions of suspected,
potential or unknown risks
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Goal: Find the Right Tool for the Job
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Practical Suggestions: The Pre-Cleanup
Process

» 1. Develop owner/operator and prospective
purchaser/developer relationship

—ID scope of environmental issues
— Agreement on basic cost/info sharing &
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Pre-Cleanup Process, Continued

« 2. Preliminary investigation and
development planning

— Owner/operator’s historic information
— Phase I/ll Environmental Site Assessment
— Integration of professional disciplines to
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The Homestretch
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The Top Ten of Brownfields Team Building

« #1: A strong brownfields team with
leadership from the top

— Key government officials essential to
providing vision, building community
support, developing partnerships and
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The Top Ten

« #2: Connect the site with community
priorities and find a community champion

— Environmental, economic and community
goals
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The Top Ten

* #5: Team members must understand and
reduce all stakeholder’s risks

— Private sector risk drives the deal
— Remember why liability still matters

4/9/2010

12



ATERWYNNE u»

ATTORNIYSE AT LAW

The Top Ten

« #7: Every team member has arole in
leveraging funding

— Usually a variety of funding sources
needed from public and private sectors
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The Top Ten

» #10: Reward success at every step
— Every success matters
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For More Information

Doug MacCourt
Ater Wynne LLP
Suite 900

1331 NW Lovejoy St.
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